ONSOZ ...ttt ettt ettt ettt ettt s e e
TCINDEKILER .....tvevieteteteeeeeeteeceteteee st teseseetess v st saetessssessssssetesesestesessssenssssesensssessasanes
KISALTIMALAR ......oovuivtiaeieteeetets ettt s sttt s st se b ss st ae s s s snaes
TR 1 11 RO
R 2] o] o] [=T o o DU USRS SRRSO
[ T Y 0 1= o OO P PP PP PPPPPPPPPPPPPPPPPIRE
LG 0] 4 1=Y 1 VOO

iCINDEKILER

i$ HUKUKUNDA ARABULUCULUK KAVRAMI, GELIiSiMi, iLKELERI VE
UYGULAMASI .....eeuvreetereissesesseessssessesestssessssessssessssesssssssssssssssssssenssssssses

A. Hukuki Uyusmazliklarda Alternatif C6ziim Yolu Arabuluculuk
Kavrami Ve GEliSiMi ....eieccueeeeiiiieeeiee ettt e e e e e e snaee e

1. Hukuki uyusmazhk kapsaminda hak ve menfaat uyusmazligi ............
2. Alternatif ¢6ziim yolu arabuluculuk ve kapsami...........ccccceeeeevveeenneee.
a. Arabuluculuk Kavrami.......coceeiieeiiiiiiiiieeeeee e
b. Arabuluculuga elverisli alanlar..........cccocoeeeeiiiiiiiei e,
3. Arabuluculugun Diinya’da ve Turkiye’de gelisimi .........ccccoceeeeervennnne
a. Dunyada arabuluculuk uygulamasi.........cceecuveieeciieiccieieeeeieeen,
b. Tirkiye’de arabuluculuk ve zorunlun hale getirilmesi..................

4. Arabuluculuk diizenlemelerinin Anayasa karsisinda durumu ve
hak ihlali ile iliSKiSi ......c.veereiieeeeeeee e

B. ArabuluculUK IIKEIEFi .......vvvrevevctetctceeeeeeeeeeeee ettt
1. iradi olma ilkesi(GONTITITK IKESI) .....cveveerieeieiieecee e
2. ESItIK IIKESI. eeeieeeiieeeeeeeeee e
3. GIZITIK TIKEST .ottt e e



icindekiler

4. Beyan ve belgelerin kullanilmamasi.......ccoceeeveiniinnieniiieniecneeeeen 36
5. TarafSizlik iKeSi....c.eeoveriereeeee e 38
C. Arabulucu Kavrami, Gorev ve YetKileri .......cccccovvveeeeeiieiiiiiiieeeeeeecireeeen, 40
L. ArabUUCU .o 40
2. Arabulucunun yetki ve gOrevleri......cccoovveiveieeeeciee e 43
3. Arabulucunun hak, yikimlalik ve sorumluluklart...........cccceeeeennneee. 45
a. Arabulucunun hakIar .......ccoeveerieiininee e 45
b. Arabulucunun yakimlGIGKIErT ........ooviiiiiiiiieeeeeeceeee 47
c. Arabulucunun sorumlulukIar .........cceeceeerienieiiniecneneeeee 50
d. Arabulucu ve arabuluculuk sOzlesmesi.......cc.cceeeveeerieenieeernieenneen. 52
D. Bireysel is Hukukunda Zorunlu Arabuluculuk ve Kapsami..........c..cc........ 53
1. Bireysel is hukukunda zorunlu arabuluculuk elestirileri..................... 55
2. (S UYUSMAZIIBI KAVIaMI...cuiivieiieiiiceieeecicieeeee sttt 58
3. Genel olarak zorunlu arabuluculuk kapsamina giren is

UYUSMAZIKIAIT e e e 59
a. Ucret alacaklari.......occceveieiicececeeeseecsie s 63
b. Tazminat alacaklari .........ccoooeeriiriiini e 63
c. liseiade taleplialacaklar........c.cccooieveiieireriiiiceeeeeeeeee s 64

d. Rekabet yasagina aykirilik nedeniyle talep edilen tazminat

AlACAKIAIT . c.coi e 67

e. Digeriggilik alacaklar........ccooeeriiiriiriiiieeeee e 69

4. Zorunlu arabuluculuk kapsamina girmeyen is uyusmazlklari............ 69

E. Zorunlu (Dava Sarti) Arabuluculuk Uygulamasi ........ccceeceevvveecieeecieennneen. 73
1. Arabuluculugun taraflart ........cccooeiieiieiiceeeee e 73

2. Arabuluculuga basvuru, yetki ve arabulucu tayini .......cccccecvveeeinnennn. 74

3. Arabuluculuk siiresi ve taraf temsili.......cccoeeeeriienieiiiiieieeeee 76

4. Arabuluculuk sirecinin baslamasi ve muzakereler ..........cccccuvveeneeen. 77

a. Arabulucunun taraflarla iletisime gegmesi, ilk oturuma iligkin
davet Mektubu .........cooeiiiiii e 77

b. ilk oturum toplantisi, miizakereler ve ¢6ziim &nerisi ................... 80



icindekiler 9

5. Arabuluculuk siirecinin sona ermesi ve son tutanak..........c..ccocceuee.e. 82

a. Arabuluculuk sonucunda anlasamama hali ......cccccceeveeeiiinineen. 83

b. Arabuluculuk sonunda anlasma hali........cccccooeeiiiiiiiiiiincieee, 87

F. Is Hukukunda ihtiyari Arabuluculuk Kavrami Ve Uygulamasi .................. 90

. ARABULUCULUK ANLASMA BELGESI, HUKUKi MAHIYETi VE

GECERSIZLIK HALLERI .cceuveieeiniiereirecrecnecnessnesseesssesssessssssssssssnssessensnes 95
A. Arabuluculuk Anlagma Belgesi ......cccevvueerrieeriiieiiiiiniie e 95
B. Anlasma Belgesinin Hukuki Niteligi.........ccccceoevveeeiiiiiieciee e, 96
1. Anlasma belgesinin s6zlesme nitelig§inde olmasi........cccceeeeveereeennnen. 97

A, IDra SOZIESMESI....cueveieiieeceeeceee ettt s 97

b. 1Kal@ SOZIESMESI ...v.vveeieeeieeercvereetetete ettt 99

C. SUIN SOZIESMESI ..veeieeiiee et 100

2. Anlasma belgesinin ibra, ikale ve sulh s6zlesmesi ile benzerligi....... 101

3. Arabuluculuk anlasma belgesinin TBK’nin 420. maddesi kapsaminda

degerlendirilmesi ve sulh, ikale, ibra s6zlesmesinden farki.............. 105
C. Arabuluculuk Anlasma Belgesinin ilam Niteliginde Olmasi.................... 107

1. Anlasma belgesinin taraf asiller ve avukatlari tarafindan

IMZAlANMAST ..ttt et e e 108
2. lcra edilebilirlik serhi, yargilama usulii, kanun yolu..........c..cccveuene.e.. 109
a. icra edilebilirlik SErhi.....cccieveeeeiieeceeeceeee e 109
b. Cebriicraya elverislilik .........cccccoooviiiiiiiieeeiiee e 111
c. lcra edilebilirlik serhi verilmesinde yargilama............c.ccccoceuvnnanee 114
d. licra edilebilirlik kararina karsi kanun yolu ..........ccccooeververrnennee. 118
3. Arabuluculuk anlagsma belgesinin baglayiciligl.......cccccovvveeveieeennnennn. 119
4. Anlasmaya varilan hususlarda dava agilamamasi...........ccccccuveeeeneee. 121

5. Anlasma belgesinin serh alinmaksizin ilam niteliginde belge

olmasi ve Avukathk Kanunu 35/A hikmi ile karsilastiriimasi .......... 124
D. Anlasma Belgesinin Gegersizlik Halleri.........ccocceeriieniiiiiiinncnieeeeene 126
1. Maddi hukuka iliskin gecersizlik halleri .........cccccoeevieeiiiiiieeeee e, 127

a. Kesin hiikiimstzlUk halleri .......cccccciiiiii, 129



10 icindekiler

b. iptal edilebilirlik halleri.......ccooveeiieriiieeeeeee e 130
(1) Yanima (Hata) c.eeeeeeeeeeeeieeeeeeee e 131
(2) Aldatma (HIl@) ceuvveeieeeeee e 134
(3) KOrKUEMA (TKFah) ceeeeeeeeeeeeeeee et 136
C. Gabin (ASIr yararlanma).......ccoceeceeienieneereee e 138
2. Usul hukukuna iliskin gecgersizlik halleri ..........cccoveeeiiieieecieeecieen, 140
3. Arabuluculuk anlagsma belgesinin iptal davalari ve hak dusuriicu
] 0 < 141
A, 1Ptal dAValar..c.ccecveieceiceiecee s 141
b. Hak dUSUrlict SUIe ....c.ceovveerieeiieerieerieeeee et 145
E. Arabuluculuk Anlasma Belgesinin Sahteligi...........ccoceeeeviieeinceeecieene 147
IV. SONUG VE ONERILER........cceceiruerreeiierieerssaeessessssesseesssesssesssesssessssssasssaassns 149

LN ) 1Y 151




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


